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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND 
DISTRIBUTION OF PROCEEDS) AMENDMENT BILL 2016 

Committee 
Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Simon O’Brien) in the 
chair; Hon Michael Mischin (Attorney General) in charge of the bill. 
Clause 1: Short title — 
Committee was interrupted after the clause had been partly considered. 

Hon MICHAEL MISCHIN: Apropos a correction of the advice I gave earlier, I understand that as at 
26 January 1990, Maranoa Transport was 44 per cent owned by Bell Group Limited and 56 per cent owned by 
Maradolf Limited, which was itself wholly owned by Bell Group Limited. So I think from that date, it 
transferred its operations to Western Australia. That is as far as I can tell, but I am getting further information to 
confirm all that. 

Hon Ken Travers: That was just prior to the liquidation? 

Hon MICHAEL MISCHIN: Yes. 

Hon KEN TRAVERS: Before we put clause 1, I know the Attorney General will disagree with me, but it is 
worth noting that the government’s argument in support of this legislation is that the lawyers are spending too 
much money and that is why we have to grab it. Although the government will not explain it to us, it is now the 
authority that is authorising the lawyers to spend this money. I think we should note that irony as we pass 
clause 1. 

Clause put and passed. 

Clause 2: Commencement — 

Hon KATE DOUST: Clause 2(b) deals with retrospectivity. Could the Attorney General provide an explanation 
about that date? The bill was passed on that date, but the other actions commenced shortly thereafter, I think, in 
November and in February, and there may have been one in December as well. The second part of the question 
relates to clause 11. If clauses 4 to 10 will be retrospective, clause 11 also deals with regulations that could be 
made retrospectively. Why was clause 11 not picked up under clause 2(b)? 

Hon MICHAEL MISCHIN: As I have already indicated, the act commenced on 27 November and operated 
from then. The inclusion of Maranoa as one of the companies that fall within the Bell Group companies for all 
purposes of the act has been accommodated by clause 2(b) of the amending bill so that it can be considered as 
part of that group of companies right from the outset. Did the member’s question relate to a change to 
clause 11 or to section 11 of the original act? 

Hon Kate Doust: Clause 11 of the bill deals with section 53 of the act. 

Hon MICHAEL MISCHIN: Is the question why that is not included in clause 2(b)? 

Hon Kate Doust: Yes. 

Hon MICHAEL MISCHIN: It does not need to be in its terms. It provides for the retrospective operation from 
a time that is stated that it will commence from. There is no thought that it is required. 

Clause put and passed. 

Clause 3: Act amended — 

Hon KEN TRAVERS: We are amending the Bell Group Companies (Finalisation of Matters and Distribution 
of Proceeds) Act 2015. The Attorney General will recall it was — 

An Act to provide a legislative framework for the dissolution, and administration of the property, 
of The Bell Group Ltd … (In Liquidation) and certain of its subsidiaries and for related purposes. 

The Attorney General, in his second reading speech, further defined the scope of the bill as providing 
a framework for the dissolution of WA-registered Bell companies. Can the Attorney General assure the house 
that we are not trying to seek to expand the scope of the act by the inclusion of what is now 
a Queensland-registered company? I believe it may have some nexus to WA but it is clearly 
a Queensland-registered company. Are we seeking to expand the scope of the original act? 

Hon MICHAEL MISCHIN: No. We regard Maranoa as a Western Australian Bell Group company, albeit it 
may have registration in Queensland. But, for the reasons that have been outlined, it is for all purposes, in our 
view, a Western Australian Bell Group company. On a particular reading or on an interpretation taken at the 
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time, as I have mentioned, a conservative approach was taken for its inclusion. That has been reconsidered in 
light of developments, including submissions that have been made on behalf of various parties to the litigation in 
the High Court. 

Hon KEN TRAVERS: I understand the Attorney General’s argument about why he thinks he has a claim to 
grab its money, but the Attorney General’s second reading speech did not refer to “WA Bell Group companies”; 
his second reading speech and explanatory memorandum referred to “WA-registered Bell Group companies”. 
Should we not take the Attorney General’s words at face value when dealing with legislation? The 
Attorney General’s words were very specific—“WA-registered”. Maranoa Transport is clearly not a registered 
company. I do not see how we are not expanding the scope to be “WA-registered or other” WA Bell Group 
companies. 

Hon MICHAEL MISCHIN: The member has an advantage over me; I do not have a copy of the second 
reading speech that I delivered in November last year. Having said that, the object of the long title of the original 
principal act makes it quite clear that it includes Bell Group companies’ subsidiaries. Secondly, the objects of the 
act are quite — 
Hon Ken Travers: “And certain of its subsidiaries” was in the long title. 
Hon MICHAEL MISCHIN: The objects of the act embrace what we are including now. It does not go beyond 
the operation of the act. The purpose of the second reading speech is that it is not to be read like a statute, but 
simply to outline the policy behind the legislation so that it is understood. The examination of the particular 
clauses of the bill before the house is what is important in determining whether it is within or outside the scope 
of the original legislation. I have already explained the circumstances and how this fits within both the long title 
and the objects of the original principal act. 
Clause put and passed. 
Clause 4: Section 3 amended — 
Hon KEN TRAVERS: Is the Attorney General confident that the nexus between Maranoa Transport and WA is 
sufficient for us to legislate regarding a company that is registered in Queensland? Is he confident that this will 
not result in further challenges to the High Court on the scope of this legislation and whether it is 
unconstitutional? 
Hon MICHAEL MISCHIN: I cannot comment on whether there may or may not be challenges to our point of 
view, but the Western Australian government regards Maranoa, for the reasons that I have outlined, as having 
sufficient nexus to Western Australia to be considered a Bell Group company and hence covered by the 
legislation and sections 5F and 5G of the commonwealth Corporations Act. In the state’s view, that gives the 
state power to legislate in respect of it. 
Hon KEN TRAVERS: I thought the Attorney General would have been a bit more confident in his advice; that 
is, the nexus is so ironclad that there is no chance of it being appealed in the High Court. I make the comment 
that in passing this clause although the government sees it as trying to fix the problem, it could add further delays 
to the resolution of these matters.  
Hon KATE DOUST: I refer to clause 4(2), which inserts proposed section 3(5). Can the Attorney General 
explain to us why Maranoa Transport will be picked up in every other aspect retrospectively in the Bell Group 
act, but not in section 51(1)? 
Hon MICHAEL MISCHIN: There will not be any need for this to happen under section 51(1). Clause 9(1) 
amends section 51(1) to specifically include a reference to Maranoa Transport among the excluded matters. 
Clause put and passed. 
Clause 5: Part 3 Division 1A inserted — 
Hon KEN TRAVERS: Can the Attorney General explain the purpose of this clause to the house? 
Hon MICHAEL MISCHIN: Yes, I can. Next question? 
Several members interjected. 
Hon MICHAEL MISCHIN: This amendment makes clear that if the proper constitutional basis for the 
continuation of the Western Australian Bell companies is, as the state contends, under this act, those companies 
are continued as bodies corporate, having separate legal personalities and existence, and having a share capital 
whereby those persons who held shares in the companies immediately before the transfer day continue to hold 
those shares after the transfer day. The purpose of retaining those shareholdings is that it is the minimum 
necessary to ensure continued existence of a body corporate. By its nature, a body corporate consists of shares 
that are separately owned. Why retain the WABCs at all? It is necessary to deal with the tax assessments issued 
by the Australian Taxation Office after the act was passed by the Legislative Assembly in June 2015. 

 [2] 



Extract from Hansard 
[COUNCIL — Tuesday, 5 April 2016] 

 p2034d-2044a 
Hon Michael Mischin; Hon Ken Travers; Hon Kate Doust 

Hon KEN TRAVERS: Whose concerns is this clause seeking to address in terms of the matters currently before 
the High Court? 
Hon MICHAEL MISCHIN: No-one has raised this as a specific concern. However, the act contemplates the 
continued existence of these companies for the purposes of the act, and this simply confirms that. 
Hon KEN TRAVERS: Is part of the reasoning behind this clause to potentially preserve the companies for 
group tax purposes? If we did not insert this new division, could an argument be put by the commonwealth that 
those entities no longer exist and therefore the tax deductions that may be held in some of these companies 
cannot be held as part of the overall group tax liabilities? 
Hon MICHAEL MISCHIN: This clause confirms the existence of the companies, including for taxation 
purposes—not specifically for group tax, but for all purposes. 

Hon KEN TRAVERS: I understand that there is an argument—I am not saying that the government agrees with 
it—that because we take the companies out of the operation of the Corporations Act, the companies then cease to 
have any entity. Under what legislation do they exist? This clause is actually about giving the companies some 
sense of an act that they can be held under. This effectively, beyond any doubt, replaces the Corporations Act as 
the vehicle by which the legal existence of those companies is maintained. Is that correct? 
Hon MICHAEL MISCHIN: Yes. 
Hon KEN TRAVERS: It strikes me that that was a fairly significant oversight, but I will just make that 
comment and proceed to the next clause. 
Clause put and passed. 
Clause 6: Section 25 amended — 
Hon KEN TRAVERS: Can the minister confirm that this is just a consequential amendment because we are 
now creating the companies, not under the Corporations Act, but under this legislation, or is this the one about 
proving debts? Maybe I should stick with my standard question: can the Attorney General explain the clause to 
the house? 
Hon MICHAEL MISCHIN: Section 25 will be amended by this clause and will ensure that claims by any 
prospective party may be included in consideration by the administrator. The amendment addresses an issue that 
is raised only by Bell Group NV that the effect of reference to the Corporations Act in section 25(1) was to 
exclude creditors of Bell Group companies placed in liquidation before amendments to the former corporations 
law of Western Australia were made on 23 June 1993. That is not the intent of the government in passing the 
principal act and so this amendment simply confirms that any person with a pre-transfer day claim may make 
a claim against the fund pursuant to the act. 
Clause put and passed. 
Clause 7: Section 30 amended — 
Hon KEN TRAVERS: I am tempted to ask the Attorney General to just explain the clause. Clause 5 inserts new 
section 21A, which we discussed and said that basically the companies are now created under the act and not 
under any other act. However, clause 7 states that if proposed section 21A does not have the effect of continuing 
the existence of a WA Bell Group company under this act, subsection (2) does not have effect in relation to the 
company. For those members who do not have a copy of the act in front of them—I am sure they do—
subsection (2) reads — 

On dissolution, the WA Bell Company ceases to exist. 
It makes sense at one level that if we have not recreated it under proposed section 21A, we do not need to 
dissolve it under section 30(2). I am interested to know what circumstances the government is contemplating 
where this could occur. 
Hon MICHAEL MISCHIN: If the High Court declares proposed section 21A to be invalid, the corporation will 
continue in existence under the corporations law, and this simply reflects that. It addresses a possible 
inconsistency if the proper constitutional basis for the continuation of WA Bell Group companies is not, as the 
state contends, permitted under the Bell act; in that case, the companies will continue under the Corporations Act 
and properly will be extinguished by deregistration under that act rather than the Bell act. In that event, section 
30(2), which provides for the dissolution of WA Bell companies under the Bell act, is expressly of no effect. It 
allows the High Court to read down the Bell act, to the extent of WA’s legislative powers in this area, if it takes 
a different view to that of the state as to the extent of its authority under sections 5F and 5G, and allows an 
element of severability so that some aspects of the act, if they are declared invalid by the High Court, do not 
extinguish through association other aspects of the act that may be valid. 
Hon KEN TRAVERS: I want to make sure that I understand this fully. Effectively, clause 7 means—the 
Attorney General can correct me if I have misunderstood him—that should the High Court rule out 
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clause 5, which we passed earlier, the companies will not exist under proposed new section 21A. If the 
High Court finds that that proposed section is invalid, we will revert to the vehicle by which these companies 
exist currently—namely, the Corporations Act. We will provide for circumstances in which a clause that we 
have just passed is ruled out by the High Court and revert to what we think the situation will be before we move 
that this amendment bill is passed. Is that what the Attorney General just said to the chamber, because that is the 
way I interpreted it? That is just bizarre. 
Hon MICHAEL MISCHIN: Proposed section 21A provides for the continuing existence of Western Australian 
Bell companies in a particular way. If the High Court finds that it is beyond the state’s power to do that, it can 
sever that from the act and the act will continue. It simply provides that if that section does not have the effect of 
continuing the existence of a Bell company for the purposes of the act, section 30(2) does not apply and the 
Bell company will not be dissolved in accordance with provisions in section 30. It will allow a level of 
redundancy and severability that might not otherwise be present to ensure that as much of the legislation can 
continue as possible. 

Hon KEN TRAVERS: Does the Attorney General expect that the High Court will make a decision about the 
survival of proposed section 21A and whether we have the power under sections 5F and 5G of the 
Corporations Act or is the government predicting a subsequent hearing in the High Court, which is why the 
government is therefore including this clause? 
Hon MICHAEL MISCHIN: It is not an issue that is currently before the High Court. It is not expected to be 
a problem. It is really a belts-and-braces support for as much of the legislation as possible. 
Hon KEN TRAVERS: We are predicting the potential outcome of a court case that we have not seen yet and 
making provisions for it. Okay. That is fine. 
Hon Michael Mischin: Yes. It is a prophylactic measure. 
Hon KEN TRAVERS: I hope Hansard got that. That is excellent terminology, Attorney General! I am sure it 
has a greater legal meaning than a common use meaning. 
I am still quite perplexed. If proposed new section 21A is ultimately knocked out by the High Court, surely the 
scheme of the existing act comes into operation. At that point, surely the scheme of section 30(2) will be needed 
for companies to be dissolved, which provides for the Governor to do it. If not, and proposed section 21A has no 
effect, then subsection (2) has no effect, and that is saying that the original bill did not achieve what we wanted it 
to achieve, because the Governor is still needed to be the vehicle. At the end of this process when the authority 
makes all the decisions, makes a recommendation to cabinet and the Governor makes a final determination, it 
will be the Governor who will dissolve the company under the scheme set up under the existing act. I am 
confused about why it would then be said that proposed section 21A does not have the effect of continuing the 
existence of the company and it continues under the existing arrangements of the legislation. Why would we 
then want to get rid of the ability to dissolve the company by the Governor doing it? That is surely an essential 
part of the scheme as it is currently arranged. 
Hon MICHAEL MISCHIN: Section 21 preserves companies for a particular purpose and in a particular way. If 
a challenge to the operation of that section finds that it does not operate in the way that it does, what we are 
attempting to achieve by way of a precaution is that the court will not simply read down other elements of the 
act, such as by connecting section 30(2) and the power to dissolve as being fatal to the Bell act. By doing this we 
allow an element of severability. The advice I have been given is that it is not absolutely essential, but it is 
a precaution that if the High Court, for example, rules that proposed section 21A is of no effect, it will not say 
necessarily that it is linked in and sections 30(1) and (2) also fall by the wayside and the whole act then falls with 
them. What would happen if proposed section 21A was invalid is that in any event the continued existence of 
any of the companies would fall under the Corporations Act and the Governor would not have the power to 
dissolve them, or might have the power to dissolve them under this legislation, but if the High Court were to find 
that there were no powers to dissolve the companies, this proposed section 30(1A) allows it to be severable from 
the operation and the collapse of section 21A. 
Hon KEN TRAVERS: Understanding the scenario that the Attorney General has painted, as bleak as it is — 
Hon Michael Mischin: It’s a contingency plan. 
Hon KEN TRAVERS: Yes, I am no lawyer, but it strikes me that we are trying to be a bit clever with this 
proposed section and we are seeing that there is some problem with the current act as constructed. Going back 
a step, the Attorney General said proposed section 21A was being inserted even though it is not thought it is 
necessary; it is just to be on the safe side that these entities exist under the Corporations Act. They may not exist 
under the Corporations Act because we have excluded all of that, as they have been taken out of the 
Corporations Act and a body that makes them a legal entity again needs to be created. If proposed section 21A is 
knocked out, to be on the safe side, the capacity for the Governor to dissolve these companies by proclamation 
will also be removed. The dissolving of those companies will still be captured by the Corporations Act, but that 

 [4] 



Extract from Hansard 
[COUNCIL — Tuesday, 5 April 2016] 

 p2034d-2044a 
Hon Michael Mischin; Hon Ken Travers; Hon Kate Doust 

means that at the end of the authority’s process under the current act when the decisions are all made, the 
Governor in WA can no longer dissolve those companies. It will then be a case of somebody—remembering that 
the liquidator and everyone else will have disappeared by that stage—having to take action somewhere to 
dissolve those companies, and I cannot work out who that is. The whole point of sections 30(1) and (2) in the 
original act was a vehicle, by having captured those companies and taken them under the control of the authority, 
for the ability at the end of the process to be able to say that they are now gone, once all the money is distributed. 
Under this proposed section, it is completely unclear to me what that is and it strikes me that there is some sort of 
legal manoeuvring to try to create some further consequence for the matters before the High Court, and if that is 
the case, I would like to have it explained to the house. If not, what is going to happen at the end of the process? 
How will these companies be gotten rid of? 
Hon MICHAEL MISCHIN: As I have mentioned, proposed section 21A preserves the companies for certain 
purposes and to a certain degree. Section 30 provides — 

(1) The Governor may, by proclamation, dissolve a WA Bell Company. 
(2) On dissolution, the WA Bell Company ceases to exist. 

Therefore, it is a non-company and has no legal existence. If by any chance proposed section 21A does not have 
the effect of continuing the existence of a company, proposed subsection (2) does not have effect in relation to 
that company. However, it will still allow the Governor, by proclamation, to dissolve a company. Dissolution is 
a different status from that of ceasing to exist. The signal by proclamation of dissolution in effect signals the end 
of the process. It also brings into operation, for example, section 45(1) of the principal act, whereby on the 
dissolution of a WA Bell Company under section 30, each person who is, or has at any time been, a liquidator of 
the company—and so on and so forth—is discharged from certain obligations, and things flow from that act of 
dissolution. However, if the High Court finds that the company cannot cease to exist by operation of the act as 
governed by proposed section 21A, its status as a non–legal personality would have to be done under the 
Corporations Act by a process of deregistration. We hope that at the end of the process, after what is 
contemplated by the purposes in proposed section 21A are discharged, the Governor can issue a proclamation 
dissolving the company and, as a consequence, the company ceases to exist. If it turns out that that is not the 
case, the Governor can still issue the proclamation dissolving the company and certain consequences of the act 
can still be carried out, but the rubbing out of the company as a legal entity is severable from the operative 
provisions of the act and is simply dealt with under the Corporations Act in due course. 

Hon KEN TRAVERS: I thank the minister for that explanation. My reading of this is that effectively we are 
narrowing the role of the Governor to dissolving the company but not wiping out the company. 

Hon Michael Mischin: If section 21A proves to be — 

Hon KEN TRAVERS: Yes, if it does not stand the test of time. It is always interesting when we have to insert 
provisions into legislation based on predictions of what could potentially happen. We think there is a chance that 
part of the bill may not survive the test of time through the court processes. 

Hon Michael Mischin: It is one of the problems of having a Constitution that provides certain commonwealth 
powers and the states fitting in within that regime. There will always be difficulties with that. 

Hon KEN TRAVERS: Yes, which I think suggests it is a bit more than a peripheral matter, as it was described 
in the second reading speech. This is a far more significant process. My sense is that we will create these 
companies that are dissolved but still there; there will be no liquidator. There will be no-one operating the 
company. The entity will just remain in the ether somewhere. 

Hon Kate Doust: In the cloud. 

Hon KEN TRAVERS: Yes. I know we are moving towards the cloud-based economy, but it strikes me that we 
are creating this bizarre situation in which these companies will just sit there; they are dissolved but they are not 
extinguished. I am still trying to get my head around that. It may be that we will not be able to resolve that 
dilemma in the house today. I suspect it is another area within which lawyers will have a picnic trying to pick 
through what all this means. I think one of the points that clearly have come out to me in looking at this whole 
matter is that a lot of reading down of a range of legislation is needed to achieve the outcomes we are getting to. 
The more we read down into a bill, the more risky it gets, I would have thought. 

Hon MICHAEL MISCHIN: If it is any comfort to the honourable member, the eventuality to which he referred 
arises only if section 21A is found to be invalid for some reason. In any event, the authority would have the 
power to move to deregister the companies for what that is worth. There are many corporations floating around 
in a ghost-like existence with no assets, no-one prepared to act as an officer of the company and the like. The 
fact that we have this spectre without any substance is not unusual, unfortunately, with corporations. 
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Clause put and passed. 

Clause 8: Section 50 amended — 

Hon KATE DOUST: Could the minister explain to the chamber why this definition has been added to the bill? 

Hon MICHAEL MISCHIN: This definition of “matter” adopts the definition of “matter” in section 5F(6) of the 
Corporations Act as the basis of the prescription for the exclusion of those matters from the ambit of the 
Corporations Act under sections 51 and 52 and “includes act, omission, body, person or thing”, which previously 
it did not. It became apparent in the course of the development of arguments for the High Court proceedings that 
the state had adopted too conservative an approach in relation to the exclusion of provisions of the act from the 
operation of the Corporations Act by referring only to companies the subject of the act, rather than those 
companies and matters with respect to those companies. The proposed amendments to section 50 adopt the 
definition of “matter” in section 5F of the Corporations Act as the basis for the prescription of the exclusion of 
those matters from the ambit of the Corporations Act pursuant to sections 51 and 52. 

Sitting suspended from 6.00 to 7.30 pm 

Clause put and passed. 
Clause 9: Section 51 amended — 

Hon KEN TRAVERS: Attorney General, this obviously ties in to the issues around Maranoa Transport and the 
earlier clauses 4 and 5, which we discussed. I still think the house deserves an explanation of the matters I raised 
in my contribution to the second reading debate about why the draft explanatory memorandum given to the 
opposition did not contain the amendments relating to Maranoa Transport but the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Amendment Bill that was then introduced did. Why was 
that? 

Hon MICHAEL MISCHIN: I am not clear on the sequence of events. My advice is that it was not included 
because it was simply a draft document at that stage and was provided for the assistance of the opposition. That 
is what drafts are for—something to change. 

Hon KEN TRAVERS: It is a draft, but it is a pretty fundamental issue. When we dealt with clauses 4 and 5, the 
Attorney asked us to believe him that somehow these were an oversight when it came to the implications for the 
liquidator, Tony Woodings. They had a significant impact. The Attorney General says he does not agree that 
they had that impact, but they did have. It strikes me that it is an amazing coincidence that the draft EM makes 
no mention of Maranoa Transport for either the other two clauses or this clause, when it clearly was a significant 
and material matter. Yes, a draft is a draft but is the Attorney General saying that between when the draft was 
provided to the shadow Treasurer and the bill was introduced in the house, three additional clauses and the whole 
issue around capturing Maranoa Transport were added to the bill? It was not there on the weekend. A draft 
should still include all the clauses. The wording might be changed a little, but for three significant issues not to 
be included, the government was deliberately deceiving the opposition, they have been added at the last moment 
or the government was deliberately trying to hide that from the opposition until the introduction of the bill. 
Which one was it? Give me a fourth explanation if you can. 

Hon MICHAEL MISCHIN: I am informed that the draft document was provided on the basis that it was a draft 
and that there may be additions subsequently. It was provided for assistance. The shadow Treasurer was 
informed that additional provisions may be included in the legislation. Finalisation of that was on the following 
Monday. 

Hon KEN TRAVERS: I still find it fascinating. I will not labour the point but I think it goes to the heart of trust 
between oppositions and governments when we are trying to cooperate and we find out later about a substantial 
and significant point. I have to say, I looked at the original draft EM and I could not understand it in the absence 
of an explanation of it. Had I seen the name Maranoa Transport, it would have immediately jumped out at me 
that it was one of the Queensland-registered companies and I would have asked what the hell was going on. 
Attorney General, I accept that we will not get an answer here today but I do not cop the answer that it was 
a draft and therefore a matter of that significance was added to the bill between the provision of the draft one day 
and the tabling of the bill later in the week. The original bill was to be tabled on the Wednesday and it was 
delayed because the Liberal Party wanted to have its party room meetings on the other side. I want to move on 
because I want to get to some of the — 

Hon Michael Mischin: What are you suggesting? 

Hon KEN TRAVERS: I do not know. The Attorney is not giving me a straight answer, so I am speculating. 
I wish I could find out the truth. 
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Hon Michael Mischin: Why do you say that we are not giving you a straight answer? 

Hon KEN TRAVERS: Because it does not make sense. The Attorney indicated there would be additions. I am 
asking: how on earth can something of such significance be added at such a late stage of the drafting process of 
the bill? 

Hon Michael Mischin: Are you suggesting I’m misleading you? 

Hon KEN TRAVERS: No. I am suggesting the Attorney General is not giving us a full and frank answer. 

Hon MICHAEL MISCHIN: With respect, if there is some evidence of that, the honourable member should put 
it forward. I am giving the advice I have. I was not involved in the drafting of this matter. I have no reason to 
suppose the advisers are misleading me on this. This was work in progress over a number of days to try to deal 
with things at an early opportunity. There is simply no motive to try to mislead the opposition. The relevant 
minister was trying to be helpful to the opposition by providing what we had at that time — 

Hon Ken Travers: Trying to seek our cooperation. 

Hon MICHAEL MISCHIN: — and seeking cooperation; yes, of course. But if the attitude is going to be that 
unless a final copy of a document is prepared that ought not be foreshadowed to the opposition, it would be 
a wholly different attitude from the government. It has to be, because the opposition will question any sort of 
cooperation, assistance or foreshadowing unless it is the final version. In this case, as I understand it, a document 
was provided to try to secure assistance and to provide the opposition with information at an early opportunity in 
a form that was not finally settled. But if the honourable member does not like that attitude and would prefer that 
nothing be done until the final moment when the final document is prepared, we will have to take that on board. 

Clause put and passed. 

Clause 10 put and passed. 

Clause 11: Section 53 amended — 

Hon KATE DOUST: We referred to this matter earlier when we dealt with the commencement date and I asked 
the Attorney General a question about this clause and the fact that regulations can be made and they can be 
retrospective. Normally, when regulations are made, we would have the capacity to apply some scrutiny to those 
regulations and look at how they will work. There would be some capacity for some discussion about them and 
they could be sent to a parliamentary committee for oversight. Given that all the other clauses that we have dealt 
with will apply retrospectively from November last year, how will retrospective regulations work in applying 
scrutiny and having the capacity to determine whether they will be effective or serve their purpose? 

Hon MICHAEL MISCHIN: They will be scrutinised in the same manner as any other regulations. I am not 
sure that I understand the problem. 

Hon KATE DOUST: As it stands now, when a bill is passed, regulations may be made. Those regulations are 
then gazetted and within a period the chamber may choose to have a discussion about those regulations or 
disallow them. How will it work if we go down this path and these regulations apply retrospectively from 
November last year? 

Hon MICHAEL MISCHIN: If the member is concerned that a regulation that is passed has a particular effect 
and is taken to have effect from an earlier date in the same way as any other legislation that validates or operates 
from a date that is earlier than its proclamation or its effect, we face that difficulty already with regulations when 
they are passed and are operative until such time as they are disallowed. A similar situation would arise. 

Hon KEN TRAVERS: I think it might help the chamber if the Attorney General could explain—I think this is 
one of the last substantial issues in the bill—how he sees clauses 11, 12 and 13, which, from my reading of the 
bill, have the capacity to operate together to make provision for different things to occur, operating along with 
the ability to make retrospective regulations. There is a whole range of areas in which the government is seeking 
to make things that were invalid at a certain time valid at a later time by regulation. I cannot understand how the 
government envisages this will work. If something were to be ruled invalid and then something happened to 
make it valid, but then regulations were made to make everything up to that date valid retrospectively and then 
the house disallowed it at a future time, would all those things disappear or would they stay because at the time 
the decisions were made, they were made validly by the regulation that had not been disallowed? I know that 
sounds complex, but that is the nonsense that the government has presented to the chamber today. 

Hon MICHAEL MISCHIN: Perhaps I will deal with them separately and in the order they have been raised. 
Section 53 of the current act provides for the making of regulations applying the corporations legislation to the 
WA Bell companies. Specifically, subsection (1) states — 
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The regulations may declare a matter relating to a WA Bell Company to be an applied Corporations 
legislation matter for the purposes of the Corporations (Ancillary Provisions) Act 2001 ... 

That section goes on to provide for a variety of things that the regulations may do. Proposed subsection (4), 
inserted by clause 11, will provide that regulations made for the purposes of that section may be expressed to 
take effect from the transfer date. 

On each occasion that the state has been involved in the introduction of a new regime for corporation regulation 
over the past several decades, it has been contemplated that it may be necessary to address issues that were not 
fully dealt with by the initial legislation, particularly in matters of a transitional nature, which requires the 
continuity of legal entities and their legal relationships. Provision is being made under section 53 for that to be 
dealt with by way of regulation. It is intended to remove any doubt that any regulations dealing with transitional 
matters that can have limited retrospective effect to the commencement of the Bell act will secure the objectives 
of that act. That is the purpose for providing, in order to clarify any doubt, that any of the matters contemplated 
by section 53—they have a limited scope because it is dealing with the application of the corporations legislation 
to WA Bell companies, as contemplated by the act—can have some transitional effect. These are not regulations 
at large but are focused on particular purposes — 

Hon Ken Travers: Some of them are pretty powerful regulations though. They modify the circumstances in 
which a court may exercise a function conferred on it. 

Hon MICHAEL MISCHIN: Which one is the member looking at? 

Hon Ken Travers: Paragraph (e). 
Hon MICHAEL MISCHIN: Paragraph (e) states — 

identify a Corporations legislation provision to which the declaration relates by reference to the 
provision as in force at a particular time; 

Hon Ken Travers: Which clause are you looking at? 
Hon MICHAEL MISCHIN: I am looking at section 53. 
Hon Ken Travers: Of the substantive act? 
Hon MICHAEL MISCHIN: Yes. All of those are not regulations at large, as in something to effect or make 
more convenient the operation of the legislation. Those are focused on the specific subject matter set out in 
section 53(1), which relates to applications of the corporations legislation, to ensure smooth transition at various 
times. 
Hon Ken Travers: But what happens if we disallow it? You have made it retrospective. What happens if we 
ultimately disallow it? Does the disallowance have any meaningful effect? Because at the time the action 
occurred it was legal, a disallowance will have no meaningful effect. 
Hon MICHAEL MISCHIN: But it would have the same effect as if there are regulations that are currently the 
subject of disallowance that then become disallowed by this house in the normal course. Things that are done in 
the meantime would have the same status under what is proposed here. 
Hon Ken Travers: These rewrite the law. 
Hon MICHAEL MISCHIN: Regulations rewrite the law. 
Hon Ken Travers: These regulations are rewriting substantive law that has been passed by the Parliament. 
Hon MICHAEL MISCHIN: The member should wait a minute. They go back as transitional provisions 
applying the corporations law at various stages until the transfer date and thereafter for particular entities, if 
I understand that. They are limited in their scope in what they are intended to achieve. For example, 
section 53(2)(f) states — 

specify a court to exercise a function conferred by a Corporations legislation provision to which the 
declaration relates. 

If a court is specified by these regulations and they are later found to be invalid or they are disallowed, the court 
loses jurisdiction and the order that it has made falls away. It is no different from what happens nowadays. That 
is how the proposed amendment to section 53 would operate. Section 53(2)(a) says that if on the day on which 
section 12 of the amendment act comes into operation, section 22 happens not to be valid because there is 
a ruling because of section 109 inconsistency with the Constitution of the commonwealth but afterwards 
becomes valid because that inconsistency can be removed — 
Hon Ken Travers: By regulation? 
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Hon MICHAEL MISCHIN: Inconsistency can be removed by way of changes to the legislation or through 
validation by the commonwealth. There are a variety of ways of removing the inconsistency between 
commonwealth and state laws. 
Hon Ken Travers: But potentially by regulation? 
Hon MICHAEL MISCHIN: I would not have thought so. It is saying that if that inconsistency is removed, its 
validity takes effect from that date. So, again, it cures a possible hiatus. I have mentioned section 83(2)(g) and 
(h). This is a purposive act intended to remedy the novel, very long running, extremely difficult and expensive 
situation. It is being challenged. The act endeavours to be as simple as it can be in the circumstances. However, 
there may be matters that are not dealt with as fully as they could be to achieve its objects in section 4, which may 
require some regulation. Matters such as transitional requirements, issues arising from corporations or tax 
legislation in the Bell act, applications or disapplications of those laws to certain matters under the Bell act, 
including savings provisions, may need to be relied on to fulfil the objectives of the act. Proposed 
section 53(4) provides regulation-making powers that can support the ability of the state to secure the continuity of 
the operation of the act once any questions of constitutional inconsistency have been resolved. Section 83 provides 
for regulations for particular purposes, including of a transitional application or savings nature. In cases in which 
the act is found to be partially or wholly invalid through an inconsistency, proposed subsection (3) will allow for 
regulations to be made to take effect from such time that is no earlier than the transfer date and to ensure that 
there is continuity for those purposes of those regulations—not regulations generally, because members will note 
that section 83(2) covers a variety of things. This preservation is focused on proposed subsection 3(g) or (h), 
which relates to particular matters to do with preserving the legislation, notwithstanding some validity at some 
point, and also to cover matters of a transitional, application or savings nature. 
Clause put and passed.  
Clauses 12 and 13 put and passed. 
Clause 14: Section 85 inserted — 
Hon KATE DOUST: I think, as the final hurrah, we might just ask the Attorney General to explain the 
provisions of that clause. 
Hon MICHAEL MISCHIN: Proposed section 85, as proposed by clause 14, is essentially a buttressing or 
saving provision. It is intended to preserve the continuing operation of the act and is inserted to ensure that if 
amendments effected by the bill are not effective from the transfer day, as is contemplated, under the original 
act, they will be effective from the commencement of the amendments effected by this bill. The hope, of course, 
is that they will be effective from the transfer date in order to ensure continuity in its operation, but in the case 
that they are found not to have been effective from that date, they will operate from the commencement of these 
amendments. That is provided for in proposed section 85(1), with the definition of “commencement day” being 
the date on which clause 14 comes into operation, which itself will be the date after the date of assent. 
A protective provision is inserted in proposed section 85(3) to ensure that the liquidator of Maranoa and those 
who assist do not commit an offence under part 7 of the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Act 2015 because of any retrospective operation brought about by the commencement 
of those provisions, with effect from the transfer day. Otherwise, to the greatest extent to which the state can 
effect that result, the provisions of the act are secure to have a continuing operation and effect from the earliest 
date upon which they are constitutionally valid. Transitional provisions regulations may be made to fill any 
matters of detail not addressed expressly by the legislation. 
Proposed section 85(2) expressly allows for the reading down if retro-application is not valid or effective. 
Proposed section 85(3) protects the liquidator from criminal sanction for acts done pursuant to the act post the 
transfer day and pre the commencement of the operation of this bill as law. Proposed section 85(4) and (5) deal 
with the preservation of rights, obligations and liabilities. They ensure the efficacy of the amendments and the 
operation of the authority, and make it clear that the bill is not intended to affect rights and obligations of any 
manner of persons. They support the retroactive application of clauses 4 to 10 of the bill—that is, to validate, if 
necessary, acts, matters and things done on the basis that the Bell act had the effect it should have had after the 
amending legislation had commenced. Proposed section 85(5) makes clear and preserves the validity and effect 
of acts done pursuant to the act, despite the amending legislation. Proposed section 85(6) ensures that if 
something is done before the commencement date and is validated by the amending legislation, those things that 
could have been done under the amending legislation do not have to be done again under the amending 
legislation; they are regarded as being validly performed under the legislation. Unless there is some specific 
issue, I think that covers the effect of what we are trying to achieve with proposed section 85. 
Hon KEN TRAVERS: I do not think we can let this clause go without noting that this clause and those that we 
have just gone past, as part of a package of belt-and-braces saving provisions and the like, are some of the most 
extraordinary provisions. In many ways, we are handing over a blank cheque, in my view, for what can happen. 
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Things can be made valid and all sorts of issues can be done retrospectively. If things are found to be invalid, 
they can be made valid, and all of a sudden, the power is not with the Parliament, it is with the executive. We 
need to be accepting of that, because that is what the bill is about and that is what the majority of the house is 
clearly going to support. I just think we need to note that this is an extraordinary set of circumstances and I finish 
my comments by saying that when we look at this bill, it needs to be treated with seriousness and respect, 
because it is a very unusual and strange bill, with some of the most extraordinary powers I have ever seen. The 
Attorney General tries to sort of misrepresent things, as he did in his response to the second reading debate, and 
to take things back to the days of WA Inc and all the rest of it. This bill is about a range of errors that were made 
over the last 10 years, and the government is trying to ensure that its moral position is protected, even though the 
legal position may not have been over the last 10 years. 
Clause put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted.  

Third Reading 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.09 pm]: I move — 

That the bill be now read a third time. 
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.09 pm]: I want to say 
a few words on the third reading of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Amendment Bill 2016. I listened carefully to the comments that were made by my colleague 
Hon Ken Travers. This has been an extraordinarily unusual piece of legislation for us to deal with in this 
chamber, because of not only the time imperative, but also the fact that we have been dealing with this bill at the 
same time as actions are being taken in the High Court of Australia. This bill also predominantly comprises 
provisions that will have retrospective effect, and that, again, is an unusual arrangement. 

I would equate this piece of legislation to a piece of silk. We have found as we have gone through this bill that it 
is a shape shifter, as a piece of silk would be, and will adjust itself according to the situation that it finds itself in, 
regardless of whether the act that it will be amending is deemed valid and the provisions of the bill are able to 
operate. The bill seeks to fill all the gaps and weaknesses that were identified after the original legislation was 
passed in November last year. We fully understand why the government has sought to do this. This has been 
a highly contentious and litigious area for many, many years. I do not know whether, at the end of the day, this 
amending bill will provide the government with the comfort that it might seek to try to stave off any further 
litigation. I understand why the government has brought in this bill. However, I think this matter will continue to 
be a thorn in the side of the government. The government may well have to come back at some point with further 
amendments, or it may have to continue to participate in litigation. As I said at the beginning of my remarks, 
I appreciate that the Attorney General has handled this bill in a very appropriate manner. The clauses in this bill 
are complex, and we acknowledge that the Attorney General has put on the record responses for each of those 
clauses. As I said in my opening remarks, we will not be opposing this bill. 
Question put and passed. 
Bill read a third time and passed. 
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